
















·•;From: 1"1/27 /2019 "10:14 

Q: There's a claim in 12(d) of the counterclaim relating to the lack 
of electronic [sic], phone, Internet, water main lines, service lines 
to the plant. Have you analyzed this issue? 

A: No. 

Q: Is it fair to say you will not be coming to trial testifying on that 
particular issue? 

A: Correct. 

See PJ's Mot., Ex. I, p. 59-60; see also Pl's Mem., p. 8. 

#100 P.0"10/012 

Further, Plaintiff alleges the element of damages has not been supported through witness 

testimony in some of the aforementioned claims contained in paragraph 12 of the Counterclaim. 

Plaintiff proffers that evidence that PSD suffered actual damages would need to be established 

by either Coberly or Ramsey or Lloyd Coleman, who was produced by PSD to address all issues 
I 

in the Notice of Deposition of Corporate Designee, including identifying damages incurred by 

PSD for each claim. Id. at 5-6; see also Id., Ex. C. 

Plaintiff has likewise pointed out several instances where Coberly, Ramsey, and/or 

Coleman have testified that they were not aware of any specific damages that have been suffered 

with regard to specific subparagraphs of Paragraph 12. See Pl' s Mem., p. 8, 9 

The Court has reviewed the detailed analysis of each of the disputed subparagraphs from 

paragraph 12 of the Counterclaim contained in the instant briefing. The Court declines to 

undertake a detailed analysis of each individual subparagraph's allegations in this order, but 

instead finds that clearly all of the allegations contained in each the subparagraphs is beyond the 

keen of the average lay juror. 

As an initial matter, the Court notes that by its very nature, cases which have been 

referred to the Business Court Division by our Chief Justice must be complex in nature. See Tr. 
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Ct R. 29. Further, the Court's review of the allegations regarding the design of the wastewater 

treatment facility, as well as its review of Totten and its progeny, reveal this case does not rise to 

the open and obvious nature of the evidence meant to fall under the common knowledge 

exception to our general rule requiring expert support for professional negligence claims. 

By way of example, PSD argues that it is within the common knowledge exception that 

the location of a wastewater treatment facility makes it more costly for it to pump sewage uphill 

rat.11.er than down. See Def's Resp., p. 4. However, the Court finds it is not within the keen of an 

average juror to know what the standard of care required of an architect or engineer requires him 

or her to do. The Court notes Plaintiff proffered several other factors that could be relevant in 

determining location, such as cost, accessibility, easements, property disputes, and governmental 

approvals6
• See Pl's Reply, p. 6. The Court agrees with Plaintiff in this instance that is not 

within the common knowledge of an average juror to know whether a particular wastewater 

treatment site selection amounts to proof of negligence. Id. at 7. 
··' 

The Court finds it is implicit in professional negligence actions that an expert has to 

establish what the standard of care is. Only in extremely limited circumstances is the common 

knowledge exception applicable. Here, there are no allegations contained in paragraph 12 that 

are so factually obvious that a lay juror can glean it from the facts. This is the Court's overriding 

factor in analyzing the Counterclaim and the instant motion, wherein PSD dissects the project 

into compartmentalized claims of wrongdoing. Whereas the Court considers the whole project 

needs to be considered as to one determination: whether or not those instances claiming to be 

professional negligence did in fact - when considering the project as a whole - meet the standard 

of care required. Th~refore, Plaintiff's motion on those grounds is granted, the Court finding that 

6 The Court further notes that Plaintiff avers it was PSD who chose the location site. See PJ's Reply, p. 6. 
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PSD is required to prove, by expert testimony, to establish the standard of care when considering 

the project as a whole. Therefore, with regards to Paragraphs 12(a), 12{b), 12(d), 12(f), 12(g), 

12(h), 12(1), 12(j), 12(k), 12(1), 12(n), 12(0), 12(p), 12(q), 12(r), 12(v), 12(y), 12(z), 12(aa), and 

' 
12(bb) contained within Count I of PSD's Counterclaim, the instant motion is GRANTED. The 

remaining counts of the Counterclaim remain at issue and will proceed forward in this matter. 

CONCLUSION 

Accordingly, it is hereby ADJUDGED and ORDERED that Plaintiff's Motion for Partial 

Summary Judgment on Pocahontas County Public Service District's Counterclaims should be 

GRA1\1TED. Summary judgment is granted in favor ofthe Plaintiff as to Paragraphs 12(a), 

12(b), 12(d), 12(t), 12(g), 12(h), 12(i), 12(j), 12(k), 12(1), 12(n), 12(0), 12(p), 12(q), I2(r), 12(v), 

12(y), 12(z), 12(aa), and 12(bb) of PSD's Counterclaim, contained in its cause of action for 

professional negligence (Count I). The Court notes the objections and exceptions of the parties 

to any adverse ruling herein. The Court directs the Circuit Clerk to distribute attested copies of 

this order to all counsel and pro se parties of record, as well as to the Business Court Central 

Office at Business Court Division, 380 West South Street, Suite 2100, Martinsburg, West 

Virginia, 25401. 
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